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I
QUESTION PRESENTED

In Fifth Third Bancorp v. Dudenhoeffer, this Court
unanimously held that to state a claim under the Employee
Retirement Income Security Act of 1974 (0ERISAG), 29
U.S.C. § 1001 et seq., for breach of the pduciary duty
of prudence based on inside information, a plaintiff
must oplausibly allege[] that a prudent pduciary in the
defendantis position could not have concluded that [an
alternative action] would do more harm than good to the
fund.6 573 U.S. 409, 4290630 (2014); accord Amgen Inc.
v. Harris, 136 S. Ct. 758 (2016). The Court designed this
ocontext specipco standard to deter the kind of meritless
suits lower courts had eliminated through a presumption
of prudence (which the Court rejected) and to oreadily
divide the plausible sheep from the meritless goatso at
the pleading stage. 573 U.S. at 425.

In the decision below, the Court of Appeals subverted
that pleading standard and opened a circuit split by
relying on boilerplate allegations that the harm of an
eventual disclosure of an alleged fraud typically increases
the longer the fraud continues. Those allegations oalwayso
can be, and routinely are, pleaded in support of a Fifth
Third claim. Other courts of appeals have rejected the
same allegations as insufpcient as a matter of law, in order
to avoid undermining the pleading standard imposed by
Fifth Third and Amgen and to deter meritless ERISA
suits. The question presented is:

Whether Fifth Thirdis 0more harm than goodé
pleading standard can be satisfied by generalized
allegations that the harm of an inevitable disclosure of an
alleged fraud generally increases over time.



i
PARTIES TO THE PROCEEDING

Pursuant to Rule 14.1(b), the following are all of the
parties before the United States Court of Appeals for the
Second Circuit:

Petitioners (Defendants-Appellees below) are
Retirement Plans Committee of 1BM, Richard Carroll,
Martin Schroeter, and Robert Weber.

Respondents (Plaintiffs-Appellants below) are Larry
W. Jander and Richard J. Waksman.

Before the district court, Respondents initially named
International Business Machines Corporation (01BMo or
the 0Company0) as a defendant, but dropped IBM from
their second amended complaint. Therefore, IBM is
listed solely as odefendant6 in the Court of Appealsi case
caption and did not participate in the proceedings before
that court.



ii
CORPORATE DISCLOSURE STATEMENT

No Petitioner is a corporation. IBM, which was
dropped as a defendant before the district court, has no
parent corporation or publicly held corporation owning
10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

In Fifth Third Bancorp v. Dudenhoeffer, 573 U.S. 409
(2014), this Court recognized the potential for meritless
ERISA litigation to be initiated against plan pduciaries
overseeing an employee stock ownership plan ((ESOP0)
whenever there was a drop in the companyis stock price.
While lower courts had protected against this possibility
by adopting a opresumption of prudence,6 this Court
rejected that atextual presumption in favor of a demanding
and ocontext specipcd pleading standard. In particular,
under Fifth Third, a plaintiff must oplausibly allege[]
that a prudent pduciary in the defendantsi position could
not have concluded that [an alternative action] would do
more harm than good to the fund.6 573 U.S. at 429430;
accord Amgen Inc. v. Harris, 136 S. Ct. 758 (2016). The
Second Circuitis decision below vitiates that demanding
standard and allows an ERISA plaintiff to survive a
motion to dismiss simply by alleging that the costs of
eventual corrective disclosures increase over time such
that disclosure sooner rather than later is prudent. That
decision renders this Courtis omore harm than goodd
standard toothless to d0weed out6é meritless duty of
prudence claims on the pleadings and opens the yoodgates
for omeritless, economically burdensome lawsuits.0 573
U.S. at 424425.

The decision below opens up a circuit split with
other courts of appeals that have correctly rejected, as
a matter of law, generalized allegations that the harm
of an inevitable disclosure of an alleged fraud generally
increases over time. See Martone v. Robb, 902 F.3d 519
(5th Cir. 2018); Graham v. Fearon, 721 F. Appix 429 (6th
Cir. 2018). The splitis particularly stark as both Martone
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and Graham involved similar allegations by the same
lawyers, a point the Fifth Circuit expressly noted in
concluding that deeming such allegations sufpcient would
allow plaintiffs to routinely satisfy a pleading standard
meant to be demanding. See 902 F.3d at 526 & n.25. There
is simply no denying that allegations deemed sufpcient
here would not sufpce in the Fifth and Sixth Circuits.

The decision below conyicts with the thrust of this
Courtis decision in Fifth Third and is plainly mistaken.
This Court recognized the threat of meritless ERISA
suits against ESOP pduciaries and developed a pleading
standard designed for the 0important tasko of separating
othe plausible sheep from the meritless goats.6 573 U.S.
at 425. The Second Circuit has now announced a test
that allows plaintiffs to convert every goat into a sheep
through the simple expedient of alleging that the costs of
undisclosed fraud only grow over time.

The stakes are high as the decision below reopens the
door to lawyer-driven class actions that spring up after
every stock drop. In the Private Securities Litigation
Reform Act of 1995 (0PSLRAGJ), Pub. L. No. 104-67, 109
Stat. 737, Congress curbed some of the worst abuses of
the federal securities laws by private plaintiffs. But the
PSLRAIs reforms caused lawyers to shift their sights to
ERISA claims against ESOP pduciaries. Courts have
consistently recognized the need for some mechanism to
deter this migration of meritless suits. The lower courts
seized on a presumption, while this Court adopted a
demanding pleading standard, but now the Second Circuit,
the center of the pnancial markets, has rendered that
pleading standard toothless. This case well illustrates
the inevitable result as this ERISA suit was authorized
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to proceed even as parallel securities litigation was
dismissed. The need for this Courtis review is clear.

OPINIONS BELOW

The opinion of the Second Circuit is reported at 910
F.3d 620 (2d Cir. 2018). App. lad24a. The decision of the
United States District Court for the Southern District
of New York is reported at 272 F. Supp. 3d 444 (S.D.N.Y.
2017). App. 25ad44a.

JURISDICTION

The Court of Appeals entered judgment on December
10, 2018, and denied a timely petition for rehearing en
banc on January 18, 2019. App. 45a046a. The Courtis
jurisdiction rests on 28 U.S.C. A 1254(1).

STATUTORY PROVISIONS INVOLVED

Relevant provisions of the Employee
Retirement Income Security Act of 1974, 29 U.S.C.
8 1001 et seq., are set forth in Appendix D. App. 47ad48a.

STATEMENT OF THE CASE

I. Background

A. The Employee Retirement Income Security Act
and Employee Stock Ownership Plans

ERISA governs the use and administration of
employee retirement and welfare benept plans. One form
of retirement plan that an employer can make available
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to its employees under ERISA is an ESOP, which is
a defined-contribution plan that invests primarily in
the sponsoring employeris stock.: ESOPs are the most
common form of employee stock ownership in the United
States,? and ESOPs hold approximately $1.3 trillion in
retirement savings on behalf of 14.4 million Americans.?

Through ERISA, Congress sought to encourage
the use of ESOPs as a obold and innovative method
of strengthening the free private enterprise system.0
Fifth Third, 573 U.S. at 416 (quoting Tax Reform Act of
1976, Pub. L. No. 94-455, A 803(h), 90 Stat. 1583, 1590).
oCongress intended ESOPs to help isecur|e] capital funds
for necessary capital growth and . . . brin[g] about stock
ownership by all corporate employees.i6 Id. at 422 (same).

ERISA imposes a prudent person standard of care
on the pduciaries of ERISA plans, including ESOPs. See
29 U.S.C. A 1104(a)(1). This standard generally requires
ERISA pduciaries to diversify plan investments to reduce

1. See generally Rob Brown et al., Overview of Employee
Stock Ownership Plans, 31 J. Comp. & BENEFITS, Nov./Dec. 2015,
at 18.

2. How an Employee Stock Ownership Plan Works, NAT'L
CTRrR. FOR EmMP. OWNERSHIP, WWW.Nceo0.0rg/articles/esop-employee-
stock-ownership-plan (last visited Mar. 4, 2019).

3. ESOPs by the Numbers, NAT'L CTR. FOR EmP. OWNERSHIP,
www.nceo.org/articles/esops-by-the-numbers (last visited Mar. 4,
2019). Notably, ocompanies on average contribute 50% to 100%
more to ESOPs than non-ESOP companies do to 401(k) plans.6 Are
ESOPs Good Retirement Plans?, NAT'L CTR. FOR EmMP. OWNERSHIP,
www.nceo.org/articles/esops-too-risky-be-good-retirement-plans
(last visited Mar. 4, 2019).
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the risk of large losses. See id. A 1104(a)(1)(C). To promote
the use of ESOPs, however, Congress explicitly exempted
ESOP pduciaries from this diversipcation requirement.
See id. § 1104(a)(2).

B. IBM’s ESOP

IBM has offered an ESOP to its employees since
1983, including as an option for investing through the
Companyis 401(k) Plus Plan (the 6Pland). The Plan is
a depned contribution benept plan sponsored by IBM,
through which eligible employees may invest a portion
of their compensation. The Plan offers participants
multiple investment options, including mutual funds,
index funds, and the IBM Stock Fund (the 0Fundo),
which, as the Companyis ERISA-qualiped ESOP, invested
predominantly in IBM common stock.

The Planis documents name Petitioner Retirement
Plans Committee of IBM as a fiduciary. Petitioners
Martin Schroeter, the Companyis CFO, and Robert
Weber, its General Counsel, were members of the
Committee. Petitioner Richard Carroll, the Companyis
Chief Accounting Ofpcer, was appointed by the Committee
to serve as one of the Planis administrators and was a
bduciary in this context.

I1. Proceedings Below
A. The District Court
In 2015, two separate but related actions were pled

against I1BM and some of its officers, one under the
securities laws and the other under ERISA. Both actions
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asserted, based on substantively similar allegations of
fraud, that the market price of IBMis common stock was
artipcially inyated during 2014.

First, certain plaintiffs pled a federal securities fraud
action, alleging that the defendants fraudulently concealed
impairment of the Companyis microelectronics unit,
thereby artipcially inyating I1BMis reported value. See
Int'l Ass'n of Heat & Frost Insulators & Asbestos Workers
Local #6 Pension Fund v. IBM Corp., No. 1:15-cv-2492
(S.D.N.Y.) (hereinafter olnsulatorsd). The securities
plaintiffs argued that the ofraudo was revealed when 1BM
transferred the microelectronics unit and $1.5 billion to
an acquirer in exchange for the acquireris promise to
continue supplying IBM the proprietary chips at the heart
of IBMis core product lines for ten years. 1BM recorded
a $4.7 billion pre-tax charge as a result of the transaction,
including a write-down of the microelectronics unit and
the $1.5 billion payment.

Second, Respondents filed this ERISA action
asserting that the same ofraudo alleged by the securities
plaintiffs made I1BM stock an imprudent investment for the
Companyis ESOP. Respondents argued that the ESOP{s
pduciaries breached their duty of prudence under Section
404 of ERISA by continuing to invest the ESOP{s funds
in IBM stock despite allegedly knowing that its market
price was artipcially inyated by undisclosed impairment of
the microelectronics unit. Seeking to plead a claim under
Fifth Third, Respondents alleged that when Petitioners
learned that the Companyts stock price was artipcially
inflated, they should have either made corrective
disclosures about the microelectronic unitis true value or
frozen further investments in IBM stock.
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The district court dismissed both lawsuits on the
same day. The district court dismissed the securities
fraud action for failure to meet the heightened pleading
standard for such actions introduced by the PSLRA. See
Insulators, 205 F. Supp. 3d 527 (S.D.N.Y. 2016). The court
also granted Petitionersi motion to dismiss this ERISA
action for failure to state a claim. See Jander v. IBM,
205 F. Supp. 3d 538 (S.D.N.Y. 2016).* The court reasoned
that Respondents failed to plead, as required by Fifth
Third and Amgen, facts showing that Petitioners ocould
not have concludedd that publicly disclosing the alleged
ofraudo or halting further investments in 1BM stock would
be more likely to harm the Fund than to help it. Id. at
5450346 (citing Fifth Third, 573 U.S. at 428; Amgen, 136
S. Ct. at 760).

In an amended complaint, Respondents added generic
allegations that disclosure of the alleged fraud was
Oinevitable6 and that the magnitude of the stock price
correction resulting from a delayed disclosure would
increase over time. Respondents also added a third theory
for how the ESOP pduciaries could have avoided doing
more harm than good by alleging that Petitioners could
have purchased a olow-costd hedging product.

In dismissing Respondentsi amended complaint, the
district court again held that Respondentsi allegations
failed to satisfy Fifth Third and Amgen. App. 32a,
42a043a. Most relevantly, the district court held that
a oprudent pduciary could very easily conclude6 that
Respondentsi proffered alternative action of an early

4. The district court had jurisdiction over this action
pursuant to 28 U.S.C. A 1331 and 29 U.S.C. A 1132(e)(1).
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corrective disclosure owould do more harm than good.6
App. 37a (quoting Graham v. Fearon, 2017 WL 1113358,
at *5 (N.D. Ohio Mar. 24, 2017)).

B. The Court of Appeals

On appeal, Respondents abandoned two of their
three proffered oalternative actions,0 and advanced only
an oearly corrective disclosure of the microelectronics
divisionis impairment, conducted alongside the regular
SEC reporting process.0 App. 15a.

The Second Circuit reversed the dismissal of
Respondentsi duty of prudence claim. App. 24a. The court
concluded that Respondents had osufpciently pleaded that
no prudent pduciary in the Plan defendantsi position could
have concluded that earlier disclosure would do more
harm than good.6 App. 21a. The court relied on generic
allegations that delayed odisclosure of a prolonged fraud
causes (reputational damagei that tincreases the longer
the fraud goes oni6é and that disclosure of the truth was
inevitable. App. 15ad21a.

The Second Circuit noted that Respondents ocit[ed]
economic analyses that show that reputational harm is a
common result of fraud and grows the longer the fraud
is concealed.6 App. 17a. Although the district court
believed that citation to these analyses oionly underscores
the general, theoretical, and untested nature of [the]
allegations,i6 the Second Circuit concluded that othe
possibility of similar allegations in other ERISA cases
does not undermine their plausibility here (or, for that
matter, elsewhere).d Id. (Quoting App. 34a).
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The Second Circuit deemed the allegation that
disclosure was inevitable to be oparticularly important.6
App. 19a. The court reasoned that owhen a idrop in the
value of the stock already held by the fundi is inevitable,
it is far more plausible that a prudent pduciary would
prefer to limit the effects of the stockis artipcial inyation
on the ESOPIs benepciaries through prompt disclosure.é
Id. (quoting Fifth Third, 573 U.S. at 430).

Petitioners timely petitioned for rehearing en banc.
That petition was denied on January 18, 2019. App. 45a.

REASONS FOR GRANTING THE PETITION

The Court should grant certiorari because the decision
below creates a square conyict with the decisions of other
courts of appeals, undermines this Courtis decision
in Fifth Third, and opens the yoodgates for meritless
ERISA suits that would be promptly dismissed under
the securities laws. The decision below conyicts with
decisions of the Fifth and Sixth Circuits holding that the

5. The Second Circuit argued that Fifth Third presents
ointerpretive difpculties6 because the Court oprst set out a test
that asked whether fa prudent pduciary in the same circumstances
would not have viewed [an alternative action] as more likely to
harm the fund than to help iti6 and oonly a short while later in
the same decision, the Court required judges to assess whether a
prudent pduciary icould not have concludedi that the action would
do more harm than good by dropping the stock price.d App. 1la
(quoting Fifth Third, 573 U.S. at 428, 430). The courtalso argued
that Amgen oneglects to offer any guidance about what facts a
plaintiff must plead to state a plausible claim for relief,6 App. 13a
(quotation omitted), and, like Fifth Third, ocould be interpreted
in multiple ways.6 App. 13adl4a.
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rigorous pleading standard set forth in Fifth Third and
Amgen is not satisped by generalized allegations that
the costs of undisclosed fraud grow over time and thus
it was prudent to disclose sooner rather than later. The
conyict is particularly stark, as the ERISA claims here
were brought by the same attorney as in the Fifth and
Sixth Circuit cases alleging the same theories for pleading
around Fifth Third, as the Fifth Circuit expressly noted.
See 902 F.3d at 526 & n.25. Thus, the same corrective
disclosures/sooner-rather-than-later theory that the Fifth
and Sixth Circuits dismissed on the pleadings will go
forward in the Second Circuit absent this Courtis review.

The decision below also conflicts with the entire
thrust of this Courtis decision in Fifth Third. This
Court recognized the threat posed by meritless ERISA
litigation against ESOP pduciaries in the wake of a stock
price drop. While lower courts initially responded to
that threat by crafting a presumption of prudence, this
Court rejected that atextual presumption in favor of a
heightened pleading standard designed to protect ESOP
pduciaries from othe threat of costly duty-of-prudence
lawsuits [that] will deter companies from offering ESOPs
to their employees.6 573 U.S. at 423. The decision below
eviscerates that decision by providing a road map for
surviving a motion to dismiss. By alleging that the costs
of undisclosed fraud grow over time and that revelation
of the fraud is inevitable, ERISA plaintiffs will routinely
satisfy a pleading standard designed to be rigorous,
context-specipc and protective of pduciaries of companies
who have responded to Congressis policy preferences by
establishing ESOP plans.
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Finally, the issues here are important and the stakes
are high. Between the concentration of the nationis
securities markets in New York and ERISAis liberal venue
provision, the decision below will make the Second Circuit
the forum of choice for Fifth Third claims that would be
dismissed in other circuits. The predictable result will be
routine ERISA claims in circumstances where a securities
claim would be readily dismissed, as this case concretely
illustrates. This Courtis decisions in Fifth Third and
Amgen were designed to avoid just such a result. This
Courtis intervention is needed to resolve a circuit splitand
restore the ability of the Fifth Third pleading standard to
separate cases involving actual imprudence from reyexive,
lawyer-driven suits that could follow every stock drop.

I. The Courts of Appeals Are Split as to Whether Fifth
Thirdis Pleading Standard Can Be Satisped Using
Generalized Allegations

The Second Circuitis decision below conyicts with
decisions of the Fifth Circuit and the Sixth Circuit
that declined, as a matter of law, to rely on generalized
allegations regarding the harm of deferring an eventual
corrective disclosure to satisfy the Fifth Third pleading
standard. See Martone v. Robb, 902 F.3d 519 (5th Cir.
2018); Grahamv. Fearon, 721 F. Appix 429 (6th Cir. 2018).

In Martone, the Fifth Circuit rejected allegations,
derived from ogeneral economic principles,6 that oin
virtually every fraud case, the longer the fraud persists,
the harsher the correction tends to be.0 902 F.3d at
526 (quotation omitted). The plaintiff in Martone was a
former employee of Whole Foods, who alleged that the
company and the pduciaries of its ESOP breached their
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duty of prudence under ERISA by not earlier disclosing
alleged fraudulent overpricing at Whole Foods stores. Id.
at 521822. Relying on his generalized allegations about
harm increasing over time, the plaintiff attempted to
satisfy Fifth Thirdis omore harm than goodo standard
by arguing earlier disclosure of the alleged fraud would
have oreduce[d] the damage.6 Id. at 526.

The Fifth Circuit rejected that argument, agreeing
with the district courtis reasoning that othis type of
generalized allegation is not the sort of specipc factual
allegation that can distinguish this case, but an alleged
economic reality.6 Id. (quotation omitted). 6Put another
way, if this principle applies din virtually every fraud
case,i as Martone alleges, then it would have been true
in Whitley [v. BP, P.L.C., 838 F.3d 523 (5th Cir. 2016)],
where the Fifth Circuit nevertheless found that a prudent
pduciary could easily conclude that taking an action that
might expose fraudulent conduct might do more harm than
good.6¢ 902 F.3d at 526 (quotation omitted).

6. InWhitley, the plaintiffs alleged that BPis ESOP pduciaries
breached their duty of prudence by failing to disclose that the
companyis stock was overvalued before the Deepwater Horizon
blowout due to onumerous undisclosed safety breaches.6 838 F.3d at
529. Thedistrict court recognized that the plaintiffsi proffered early
disclosure alternative owould be available in almost any case6 and
expressed concern that accepting the plaintiffsi allegations owould
turn the plter of [Fifth Third] into a tap, forcing [ESOP] pduciaries
to wait until summary judgment for relief from meritless lawsuits.6
Inre BP p.l.c. Sec. Litig., 2015 WL 1781727, at *17 (S.D. Tex. Mar. 4,
2015). But the district court nonetheless declined to dismiss the Fifth
Third claim. Id. The Fifth Circuit reversed, rejecting the plaintiffsi
reliance on generic, 6conclusory statementsd as insufpcient to meet
Fifth Thirdis standard, and holding that early disclosure was not a
plausible alternative action. 838 F.3d at 529.
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The conyict with the Fifth Circuitis particularly stark
because the claims in Martone and here were brought by the
same attorney. Not surprisingly, both cases advanced three
different actions the ESOP pduciaries could take that would
satisfy Fifth Thirdis omore harm than goodo¢ standard:
(1) early corrective disclosures; (2) halting investments in
the company stock; or (3) a olow-cost6 hedging strategy.
Compare Second Am. Compl. (0SAC0) A£ 3, 7 , Jander
v. Ret. Plans Comm. of IBM, No. 1:15-cv-3781 (S.D.N.Y.
Oct. 21, 2016), ECF No. 38, with Martone, 902 F.3d at
525926, 527628. Moreover, in both cases, the plaintiffs
alleged that failing to follow the early disclosure strategy
was imprudent because the harms from undisclosed fraud
only grow over time, such that disclosure sooner rather
than later would be the only prudent course. Compare,
e.g., SAC Ek 26, 109, 114, with Martone, 902 F.3d at 526.
Indeed, the Fifth Circuit expressly noted that 6Martoneis
counsel has made essentially the same argument for early
disclosure in ERISA actions against other companies
in other jurisdictions.0 902 F.3d at 526. The court then
cited the Jander litigation as a specipc example, id. at 526
n.25, and concluded that the ease with which this generic
allegation could be made in multiple cases underscored that
it was insufpcient to satisfy prior circuit precedent applying
Fifth Third. See id. at 527.

The resulting square conyict between the decision
below and the Fifth Circuit has not been lost on the lower
courts. Asonedistrict court recently observed, the Second
Circuitis decision below odirectly contradictsot the Fifth
Circuitis decision in Martone. Fentress v. Exxon Mobil
Corp., 2019 WL 426147, at *5 (S.D. Tex. Feb. 4, 2019).

7. The parallels between the pleadings here and in Martone
are truly striking, right down to the addition of a third olow-costd
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The Second Circuitis decision also conyicts with the
Sixth Circuitis decision in Graham. The Graham plaintiffs
claimed that the pduciaries of the Eaton Corporationis
ESOP had breached their duty of prudence under ERISA
by investing in the companyis stock after an alleged
fraud had artipcially inyated the stockis price, making it
an imprudent investment. See 721 F. Appix at 435. The
plaintiffs alleged that 0the longer a securities fraud goes
on, the more harm it causes to shareholders.0 Id. at 436.
Thus, the plaintiffs argued, an earlier disclosure of the
fraud would have satisped Fifth Thirdis 0omore harm than
goodd standard. Id. at 433, 436.

The Sixth Circuit rejected that argument, observing
that this Court had implicitly rejected the same argument
in Fifth Third after the United States had advanced it
as an amicus curiae. See id. at 436. Further, the Sixth
Circuit dismissed, as a matter of law, the allegation
that Eaton Corporationis stock suffered a oreputational
penalty6 because the fraud was oprolong[ed].6 Id. The
court reasoned that orecognizing ERISA imposes the
duty to act in a prudent manner junder the circumstances
then prevailing,i courts have noted the iduty . . . requires
prudence, not prescience.i6 Id. at 437 (quoting Rinehart v.
Lehman Bros. Holdings Inc., 817 F.3d 56, 63864 (2d Cir.
2016) (quoting 29 U.S.C. A 1104(a)(1))). The Sixth Circuit
concluded that earlier disclosure owas not so clearly
benepcial that a prudent pduciary could not conclude that
it would be more likely to harm the fund than to help it.6
Id.

hedging alternative added in an amended complaint after the initial
complaint was dismissed under Fifth Third. See 902 F.3d at 527328.



15

Once again, the conyict between the Sixth Circuit
in Graham with the decision below is particularly stark,
as the complaints were pled by the same counsel. The
Fifth Circuit in Martone pointed to essentially identical
allegations in a number of cases, including specipcally
Jander and Graham. See 902 F.3d at 526 n.25. Thus,
it is no exaggeration to say that allegations that were
insufpcient in both the Fifth and Sixth Circuits have
carried the day in the Second Circuit.

The split is undeniable. Whereas the Fifth Circuit
and the Sixth Circuit rejected as insufpcient as a matter
of law generalized allegations that the costs of undisclosed
fraud only grow over time, the Second Circuit relied on
substantively identical allegations by the same lawyers
to conclude that Respondents satisfied Fifth Thirdis
omore harm than good¢ standard. Specipcally, as to the
forward-looking allegation that harm from nondisclosure
of a fraud increases over time, the Sixth Circuit dismissed
it because ERISA imposes a duty of prudence ounder the
circumstances then prevailing.6 Graham, 721 F. Appix
at 437 (quoting Rinehart, 817 F.3d at 63364 (quoting 29
U.S.C. A 1104(a)(1))). In contrast, the Second Circuit
embraced that allegation, and rejected the district courtis
reasoning that the allegation oirests on hindsight,i which
isays nothing about what a prudent pduciary would have
concluded under the circumstances then prevailing.io App.
16a (quoting App. 34a). The Second Circuit determined
that a oreasonable business executived plausibly could
foresee that an inevitable disclosure of fraud would harm
the Companyis reputation. App. 17a.

The Second Circuit added that the foreseeability of
harm was reinforced by Respondentsi citation to economic
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analysis showing that oreputational harm is a common
result of fraud6 that increases othe longer the fraud is
concealed.¢* Id. Based on that reasoning, the Second
Circuit reached a conclusion diametrically opposite to
the Fifth Circuitis determination that the allegation of
increasing harm is oan alleged economic reality6 and onot
the sort of specipc factual allegation that can distinguish
this case.0 Martone, 902 F.3d at 526 (quotation omitted).

The Second Circuit viewed the allegation that
disclosure was inevitable as oparticularly important.6
App. 19a. The court reasoned that owhen a idrop in the
value of the stock already held by the fundiis inevitable, it
is far more plausible that a prudent pduciary would prefer
to limit the effects of the stockis artipcial inyation on the
ESOPis benepciaries through prompt disclosure.6 Id.
(quoting Fifth Third, 573 U.S. at 430). But Respondents
expressly concede in their complaint that the allegation
that disclosure was inevitable is oalwayso available.
See SAC £ 112 (0[N]o corporate fraud lasts forever,;
there is always a day of reckoning.d); see also id. £ 8
(o[D]efendants knew, or should have known, that no fraud
lasts forever. The federal securities laws, if nothing else,
would eventually have forced IBM to come clean with the

8. Respondents advance more specific allegations that
directly contradict their boilerplate allegations that the stock
price impact of disclosing an alleged fraud increases over
time. See, e.g., SAC £ 4 (0[Petitioners] would have known that
correcting the Companyis fraud would reduce 1BMis stock price
only by the amount by which it was artipcially inyated to begin
with.6) (emphasis added); id. £ 24 (0When the fraud was revealed,
IBMis stock fell by more than 7%, or $12.95 per share. The
Plan participants who purchased IBM stock were damaged by
overpaying this amount. . . .6) (emphasis added).
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public.6).® In fact, the plaintiffs in Martone and Grahami
represented by the same counsel as Respondentsiimade
substantively identical allegations.®

By placing virtually dispositive weight on allegations
that can be pleaded in support of any Fifth Third claim,
the Court of Appeals has upended the carefully calibrated
balance that this Court struck in Fifth Third. In doing so,
the Second Circuitis reliance on Respondentsi ever-ready
allegations conyicts with decisions in which the Fifth
and Sixth Circuits have properly rejected substantively
identical allegations as a matter of law.

9. The Second Circuit also determined that to avoid
ospook[ing] the marketé with an dunusualé disclosure, Petitioners
could have included a corrective disclosure in 1BMis regular
SEC plings. App. 16a. That reasoning conyicts with Pegram v.
Herdrich, 530 U.S. 211, 226 (2000), which holds that only conduct
in a pduciary capacity can result in a pduciary breach under
ERISA. An ERISA pduciary omay wear different hats,d but
ERISA requires that 0the pduciary with two hats wear only one
atatime.6 Id.at225. Thus, the othreshold questiond inan ERISA
pduciary breach case is whether the defendant owas acting as
a pduciary (that is, was performing a pduciary function) when
taking the action subject to complaint.6 Id. at 226. Other courts
of appeals have correctly held that disclosures in SEC plings are
made in a corporate capacity, rather than as a pduciary, and thus
cannot provide the basis for an ERISA claim. See Lanfear v. Home
Depot, Inc., 679 F.3d 1267, 1284 (11th Cir. 2012); Kirschbaum v.
Reliant Energy, Inc., 526 F.3d 243, 257 (5th Cir. 2008).

10. See Am. Compl. ££ 8, 89, Martone v. Robb, No. 1:15-cv-877
(W.D. Tex. Oct. 14, 2016), ECF No. 41; Compl. ££ 8, 86, Graham
v. Fearon, No. 1:16-cv-2366 (N.D. Ohio Sept. 23, 2016), ECF No. 1.



18

Il. The Decision Below Cannot Be Reconciled with
This Court’s Decision in Fifth Third

The Second Circuitis decision fundamentally
contradicts this Courtis decision in Fifth Third and
vitiates the pleading standard this Court developed to
protect against meritless ERISA suits against ESOP
pduciaries. This Court recognized that the threat of
omeritless, economically burdensome lawsuitso against
companies that have established ESOPs in response to
Congressis incentives, and then suffered a stock drop, is
real. 573 U.S. at 424. At the same time that the Court
rejected the presumption of prudence that lower courts
had crafted to protect against such meritless suits, this
Court fashioned a pleading standard specipcally designed
to ameliorate that threat and oweed out meritless
lawsuits.0 Id. at 425. By accepting as sufpcient readily
made generic allegations that undisclosed fraud gets more
costly over time and should prudently be disclosed sooner
rather than later, the decision below eviscerates the whole
point of that pleading standard.

The Second Circuit expressly dismissed the concern
that Janderis allegations could be readily replicated in
other cases. While the Fifth Circuit recognized that
the ease with which such allegations could be made in
every stock-drop case rendered them insufpcient under
Fifth Third, the Second Circuit was unmoved. Although
the Second Circuit acknowledged that the allegation is
grounded in ogeneralized economic analyses,0 App. 18a,
it nonetheless concluded that othe possibility of similar
allegations in other ERISA cases does not undermine
their plausibility here (or, for that matter, elsewhere),
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nor does it mean that the district court should not have
considered them.0 App. 17a.

The Second Circuitis breezy conclusion that as long as
generally applicable allegations are minimally plausible
they sufpce cannot be reconciled with Fifth Third. If
allegations can be repeated in every case, then they cannot
odivide the plausible sheep from the meritless goats.6
Fifth Third, 573 U.S. at 425. Rather, under the Second
Circuitis approach, every goat becomes a sheep as long
as the plaintiff alleges that undisclosed frauds only get
worse over time and disclosure is inevitable. And those
allegations can be plausibly made in every case involving
a publicly traded stock, even in cases like this where

11. Recently dismissed ERISA pduciary breach actions
illustrate the prevalence of those boilerplate allegations, both
in cases pled by Respondentsi counsel and cases which were
not. See, e.g., Wilson v. Edison Int’l, Inc., 315 F. Supp. 3d 1177,
1190, 1193 (C.D. Cal. 2018) (0[G]enerico6 allegations that othe
longer [a] fraud went on, the more damage would be done to the
Companyis reputation when the truth emerged,6 and that harm
from an undisclosed fraud was oinevitable,d ocould apply to any
similar ERISA claim.g); Fentress v. Exxon Mobil Corp., 304 F.
Supp. 3d 569, 583 (S.D. Tex. 2018) (0[ The] [t]heory that the earlier
[a] disclosure was made the less harm the stock price would
experience. . . . [is] a general principle, not one that is unique to
this case.6); Pricev. Strianese, 2017 WL 4466614, at *768 (S.D.N.Y.
Oct. 4, 2017) (rejecting allegation that early corrective disclosure
would be less harmful than later disclosure as onot particular to
the facts of any case,0 as well as related allegation that opublic
disclosure was inevitable¢ (internal quotation marks and citation
omitted)); In re Target Corp. Sec. Litig., 275 F. Supp. 3d 1063, 1087
(D. Minn. 2017) (0Plaintiffs may not simply allege that because
a stock price drop was inevitable, ipso facto almost any legal
alternative action aimed at softening losses to participants would
do more good than harm.o).
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no case of securities fraud could be plausibly pleaded.
Indeed, shortly after the Second Circuitis decision,
a plaintiff not represented by Respondentsi counsel
pled a Fifth Third complaint with the same boilerplate
allegations and citations to the same general economic
analyses. See Compl. at 16817, Varga v. GE Co., No. 1:18-
cv-1449 (N.D.N.Y. Dec. 14, 2018), ECF No. 1 (alleging that
o[d]isclosure was inevitabled and o0the stock market price
drop is more severe for companies that prolong a pnancial
scandald). Thus, a pleading standard this Court developed
specifically to oweed outé meritless claims has been
rendered toothless in the Second Circuit.

I1l. The Decision Below Will Have Far-Reaching and
Deleterious Policy Implications

The decision below upends the careful balance that
Congress struck in ERISA obetween ensuring fair and
prompt enforcement of rights under [an ESOP] and the
encouragement of the creation of such plans,0 and subverts
the ability of the Fifth Third pleading standard to oweed
outé meritless, economically burdensome lawsuits. 573
U.S. at 4240625. What is more, if left uncorrected, the
decision below not only will disrupt ERISA, but also will
disrupt the federal securities laws by allowing ofrivolous,
lawyer-driveno securities fraud claims disguised as
ERISA fiduciary breach claims to circumvent the
heightened pleading standards, and other requirements,
imposed by the PSLRA. Tellabs, Inc. v. Makor Issues &
Rights, Ltd., 551 U.S. 308, 322 (2007).
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A. The Decision Below Opens the Floodgates to
Meritless Fifth Third Claims in the Second
Circuit

In rejecting a opresumption of prudence6 for ESOP
fiduciaries in Fifth Third, this Court nonetheless
recognized the need to protect ESOP pduciaries from
omeritless, economically burdensome lawsuitso that could
frustrate Congressis intent of oencourag[ing] the creation
of ESOPs.6*2 573 U.S. at 4240625. The Court concluded that
the oimportant taské of oweeding out meritless claimso
could be obetter accomplished through careful, context-
sensitive scrutiny of a complaintis allegations.6 Id. at
425 (emphasis added). By allowing Fifth Third claims to
proceed in reliance on boilerplate allegations that can be
advanced in any case (and were advanced in Martone and
Graham), the decision below short-circuits the ocontext-
sensitive scrutinyd mandated by this Court.

Further, because a plaintiff can now successfully plead
in the Second Circuit a Fifth Third claim that would be
dismissed on the pleadings in the Fifth Circuit and the
Sixth Circuit, the decision below incentivizes plaintiffs

12. Congress repeatedly has omade clear its interest
in encouraging [ESOPs] as a bold and innovative method of
strengthening the free private enterprise system which will solve the
dual problems of securing capital funds for necessary capital growth
and of bringing about stock ownership by all corporate employees.6
Tax Reform Act of 1976, A 803(h), 90 Stat. 1590; see also Steinman
v. Hicks, 352 F.3d 1101, 1103 (7th Cir. 2003) (0Congress, believing
employeesi ownership of their employeris stock a worthy goal, has
encouraged the creation of ESOPs both by giving tax breaks and
by waiving the duty . . . to diversify the assets of a pension plan.o).
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with meritless Fifth Third claims to ple them in the
Second Circuit.® As explained by Justice White:

[B]lecause the coverage of particular ERISA
plans frequently extends to benepciaries in
more than one Stateand, no doubt, in more
than one judicial circuitidifferences in the
rules governing access to federal court for the
purpose of pressing a claim under ERISA may
have the troubling effect of encouraging forum
shopping by plaintiffs.

Mason v. Cont’l Grp., Inc., 474 U.S. 1087, 1087 (1986)
(White, J., dissenting). The Circuit split over the Courtis
standards for oweeding out6 meritless Fifth Third claims
at the pleading stage will have that otroubling effect,0
especially given the centrality of New York to publicly
traded securities.

In addition, the decision below is likely to have
undesirable effects on companies whose ESOP pduciaries
are, under ERISAIs broad venue provision, subject to suit
within the Second Circuit. The decision could encourage
these companies to hire outsiders, rather than corporate
insiders, as ESOP fiduciaries to reduce the risk of

13. Forum-shopping ESOP plaintiffs could exploit ERISAis
oliberal venue provision.d Trs. of the Plumbers & Pipeptters Natil
Pension Fund v. Plumbing Servs., Inc., 791 F.3d 436, 444 (4th Cir.
2015) (quotation omitted); see 29 U.S.C. A 1132(e)(2) (venue is proper
0in the district where the plan is administered, where the breach
took place, or where a defendant resides or may be foundo). Given
that New York is home to the nationis securities markets, it will
take little imagination to allege breaches concerning publicly traded
securities occurred within the Second Circuit.
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their coming into possession of nonpublic information.
Requiring ESOPs to employ outside pduciaries to reduce
their risk of liability could be unduly expensive for smaller
companies, causing them to discontinue offering ESOPs
entirely.

B. The Decision Below Permits “Stock Drop”
Plaintiffs to Evade the Private Securities
Litigation Reform Act

As this Court has recognized, o[p]rivate securities
fraud actions, . . . if not adequately contained, can be
employed abusively to impose substantial costs on
companies and individuals whose conduct conforms to the
law.6 Tellabs, 551 U.S. at 313.

To rein in abusive securities litigation by private
plaintiffs, Congress enacted the PSLRA. See Amgen Inc.
v. Conn. Ret. Plans & Tr. Funds, 568 U.S. 455, 475 (2013)
(observing that the PSLRA was enacted in response to
abuse of private securities fraud class actions, oincluding
the fextract[ion]i of fextortionate osettlementsdi of frivolous
claimso) (quoting H.R. Conf. Rep. No. 104-369, at 31632
(1995)). Under the PLSRA, private plaintiffs must
satisfy o[e]xacting pleading requirementso by ostat[ing]
with particularity both the facts constituting the alleged
violation, and the facts evidencing scienter, i.e., the
defendantis intention to deceive, manipulate, or defraud.o
Tellabs, 551 U.S. at 313 (quotation omitted). When private
plaintiffs evaded the PSLRA by bringing securities fraud
class actions under state law in state court, Congress
passed the Securities Litigation Uniform Standards Act
of 1998 to ocurtail[]6 that abuse. Amgen, 568 U.S. at 476.
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Because Fifth Third claims can be, and are, brought
based on the same allegations that prompt federal
securities fraud claims, they present the same potential
for abuse. Indeed, absent a meaningful pleading standard
to oweed outo meritless claims, these claims would allow
stock-drop plaintiffs to end-run the PSLRAIs heightened
pleading standard. They also would allow plaintiffs to
circumvent other provisions of the PSLRA, such as the
mandatory stay of discovery during the pendency of a
motion to dismiss. See 15 U.S.C. A 78u-4(b)(3)(B).

This case amply demonstrates this danger. Separate
plaintiffs brought a companion caseflInsulatorsin
asserting federal securities claims resting on the same
allegations of fraud and same stock drop that underlie
Respondentsi ERISA duty of prudence claim in this case.
The district court dismissed the securities fraud action
for failure to meet the PSLRAIs pleading standard, see
Insulators, 205 F. Supp. 3d at 535838, and dismissed
the ERISA action for failure to satisfy the Fifth Third
pleading standard, see App. 25ad44a.

The hurdles erected by the PSLRA are sufpciently
daunting and well established that the federal securities
fraud plaintiffs did not even bother to appeal. See id.
at 4a. But Respondents appealed the dismissal of their
ERISA duty of prudence claim. The Second Circuit
rejected Petitionersi argument that oallowing Janderis
ERISA claim to go forward on essentially the same
factso as Insulators owould lead to an end runé around
the PSLRAIs heightened pleading standards. App. 22a.
The court acknowledged that othis concern is not without
merit.0 1d. But it reasoned that ERISA and the federal
securities laws have odiffering objectives,6 and ultimately
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concluded that it was the role of Congress, and not the
court, to address the concern. App. 23ad24a.

The Second Circuitis conclusion ignores that this
Court already recognized the dangers of unmeritorious
stock-drop suits migrating from the securities bar to
ERISA. Indeed, Fifth Third expressly directs courts
to consider the orequirements imposed by the federal
securities laws [and] the objectives of those lawso when
imposing obligations under ERISA. 573 U.S. at 429.
The Fifth and Sixth Circuits followed that direction and
applied the Fifth Third pleading standard to dismiss
complaints crafted by the same attorney, including the
same sooner-rather-than-later theory. The Second
Circuit, by contrast, eviscerated the critical function of the
Fifth Third standard in providing a mechanism to screen
out omeritless,6 lawyer-driven lawsuits. 573 U.S. at 425.
That decision sets a dangerous precedent and fully merits
this Courtis review and reversal.

14. Because othe Insulators suit was dismissed and not
appealed,6 the Second Circuit did rule that 0Jander may not
allege directly or indirectly that the Plan defendants committed
securities fraud.6 App. 24a. The court made no attempt to
reconcile that ruling with its reliance on Janderis allegation that
othe eventual disclosure of a prolonged fraud causes reputational
damage that increases the longer the fraud goes on.6 App. 16a
(quotation omitted).
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CONCLUSION
The petition for certiorari should be granted.
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KaTzMANN, CHIEF JUDGE:

The Employee Retirement Income Security Act
(“ERISA”) requires fiduciaries of retirement plans
to manage the plans’ assets prudently. 29 U.S.C.
8 1104(a)(1)(B). One form of retirement plan, the employee
stock option plan (“ESOP”), primarily invests in the
common stock of the plan participant’s employer. This
case asks what standard one must meet to plausibly allege
that pduciaries of an ESOP have violated ERISAIs duty
of prudence.

The plaintiffs here, IBM employees who were
participants in the company’s ESOP, claim that the
planis pduciaries knew that a division of the company was
overvalued but failed to disclose that fact. This failure,
the plaintiffs allege, artificially inflated IBM’s stock
price, harming the ESOP’s members. To state a duty-
of-prudence claim, plaintiffs must plausibly allege that
a proposed alternative action would not have done more
harm than good. The parties disagree about how high a
standard the plaintiffs must meet to make this showing.
However, we need not resolve this dispute today, because
we pnd that the plaintiffs have plausibly alleged an ERISA
violation even under a more restrictive interpretation of
recent Supreme Court rulings. We therefore REVERSE
the district court’s judgment dismissing this case and
REMAND for further proceedings.
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BACKGROUND

Plaintiffs-appellants Larry Jander and Richard
Waksman, along with other unnamed plaintiffs (collectively,
“Jander”), are participants in IBM’s retirement plan. They
invested in the IBM Company Stock Fund, an ESOP
governed by ERISA. During the relevant time period,
defendants-appellees the Retirement Plans Committee
of IBM, Richard Carroll, Robert Weber, and Martin
Schroeter (collectively, “the Plan defendants”) were
pduciaries charged with overseeing the retirement planis
management. The individual defendants were also part of
IBM’s senior leadership: Carroll was the Chief Accounting
Ofpcer, Schroeter the Chief Financial Ofpcer, and Weber
the General Counsel.

Jander alleges that IBM began trying to pnd buyers
for its microelectronics business in 2013, at which time
that business was on track to incur annual losses of
$700 million. Through what Jander deems accounting
legerdemain, IBM failed to publicly disclose these losses
and continued to value the business at approximately
$2 billion. It is further alleged that the Plan defendants
knew or should have known about these undisclosed issues
with the microelectronics business. On October 20, 2014,
IBM announced the sale of the microelectronics business
to GlobalFoundries Inc. The announcement revealed
that IBM would pay $1.5 billion to GlobalFoundries to
take the business off IBM’s hands and supply it with
semiconductors, and that I1BM would take a $4.7 billion
pre-tax charge, reyecting in part an impairment in the
stated value of the microelectronics business. Thereafter,
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IBM'’s stock price declined by more than $12.00 per share,
spawning two pertinent lawsuits.

The first is International Ass’n of Heat & Frost
Insulators & Asbestos Workers Local #6 Pension Fund
v. International Business Machines Corp., 205 F. Supp.
3d 527 (S.D.N.Y. 2016) (“Insulators”), a securities fraud
class action that was dismissed on September 7, 2016.
The district court found that the investor plaintiffs had
“plausibly plead[ed] that Microelectronics’ decreased
value, combined with its operating losses, may have
constituted an impairment indicator under” Generally
Accepted Accounting Principles (“GAAP”). Id. at 535. The
district court nevertheless dismissed the claims because
the plaintiffs “fail[ed] to raise a strong inference that the
need to write-down Microelectronics was so apparent to
Defendants before the announcement, that a failure to
take an earlier write-down amount[ed] to fraud,” id. at
537 (internal quotation marks and alterations omitted), or
that the defendants knew that IBM’s earnings-per-share
projections “lacked a reasonable basis when they were
made,” id. at 537-38. That decision has not been appealed.

The second action is this case. Here, Jander alleges
that the Plan defendants continued to invest the ESOP’s
funds in IBM common stock despite the Plan defendants’
knowledge of undisclosed troubles relating to IBM’s
microelectronics business. In doing so, Jander alleges, the
Plan defendants violated their pduciary duty of prudence
to the pensioner plaintiffs under ERISA. The plaintiffs
also pleaded that “once Defendants learned that IBM’s
stock price was artipcially inyated, Defendants should
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have either disclosed the truth about Microelectronics’
value or issued new investment guidelines that would
temporarily freeze further investments in 1BM stock.”
Jander v. Int’'l Bus. Mach. Corp., 205 F. Supp. 3d 538, 544
(S.D.N.Y. 2016) (“Jander 17).

The district court prst dismissed Janderis case on the
same day it decided the securities fraud lawsuit. See id.
at 540-41. As an initial matter, the district court relied
on the reasoning set forth in its securities fraud decision
to pnd that the pensioner plaintiffs had oplausibly pled
that IBM’s Microelectronics unit was impaired and that
the Plan pduciaries were aware of its impairment.o Id. at
542. The court noted that knowledge was a sufpcient level
of scienter because ERISA plaintiffs need not meet the
heightened pleading standards that apply in securities
actions. Id. But the district court nevertheless dismissed
the action because Jander had “fail[ed] to plead facts
giving rise to an inference that Defendants ‘could not
have concluded’ that public disclosures, or halting the Plan
from further investing in IBM stock, were more likely to
harm than help the fund.” Id. at 545 (citing Fifth Third,
134 S. Ct. at 2472).

Rather than dismiss the action with prejudice,
however, the district court granted Jander an opportunity
to ple a second amended complaint. Id. at 546. Jander
availed himself of that opportunity, adding further
details and alleging a third alternative by which the Plan
defendants could have avoided breaching their pduciary
duty: by purchasing hedging products to mitigate potential
declines in the value of IBM common stock. The district
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court again found lacking the allegations concerning
the three alternatives available to the Plan defendants,
determining that each might have caused more harm than
good. Jander v. Ret. Plans Comm. of IBM, 272 F. Supp.
3d 444, 451-54 (S.D.N.Y. 2017) (“Jander 11”). This appeal
followed.

DiscussionN
I. Standard of Review

“To survive a motion to dismiss under Fed. R. Civ.
P. 12(b)(6), a complaint must allege sufpcient facts, taken
as true, to state a plausible claim for relief. We review de
novo a dismissal for failure to state a claim, accepting as
true all material factual allegations in the complaint and
drawing all reasonable inferences in plaintiffs’ favor.”
Johnson v. Priceline.com, Inc., 711 F.3d 271, 275 (2d Cir.
2013) (citation omitted).

I1. Duty of Prudence

“The central purpose of ERISA is to protect
benepciaries of employee benept plans . . . .0 Slupinski
v. First Unum Life Ins. Co., 554 F.3d 38, 47 (2d Cir.
2009). Among the “important mechanisms for furthering
ERISA’'s remedial purpose” are “private actions by
benepciaries seeking in good faith to secure their rights.o
Salovaara v. Eckert, 222 F.3d 19, 28 (2d Cir. 2000)
(internal quotation mark omitted) (quoting Meredith v.
Navistar Int’l Transp. Corp., 935 F.2d 124, 128-29 (7th
Cir. 1991)). Such private actions include claims against
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a pduciary for breach of the statutorily imposed duty
of prudence. See 29 U.S.C. A 1104(a)(1) (0[A] pduciary
shall discharge his duties with respect to a plan solely
in the interest of the participants and benepciaries and
... with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting
in a like capacity and familiar with such matters would
use in the conduct of an enterprise of a like character and
with like aims . . . .”). The sole question at issue in this
appeal is whether Jander has plausibly pleaded that the
Plan defendants violated this duty.

A. ERISA’s Duty-of Prudence Standard

The parties disagree prst and most fundamentally
about what the plaintiffs must plead to state a duty-of-
prudence claim under ERISA. Their arguments are
premised on competing readings of two recent decisions
by the United States Supreme Court and differing views of
how they interact with the decisions of our sister circuits.
Some background is therefore in order.

Prior to 2014, a consensus had formed that ESOP
pbduciaries were entitled to a presumption that their fund
management was prudent. This view was prst articulated
by the Third Circuit, which reasoned that “an ESOP
pbduciary who invests the assets in employer stock is
entitled to a presumption that it acted consistently with
ERISA by virtue of that decision” because “when an
ESOP is created, it becomes simply a trust under which
the trustee is directed to invest the assets primarily in
the stock of a single company,” a function that “serves a
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purpose explicitly approved and encouraged by Congress.”
Moench v. Robertson, 62 F.3d 553, 571 (3d Cir. 1995). As
adopted by this Court, the presumption held that “only
circumstances placing the employer in a dire situation that
was objectively unforeseeable by the [plan] settlor could
require pduciaries to override plan termsd by ceasing
investment in the employer, a standard that would “serve
as a substantial shield that should protect pduciaries from
liability where there is room for reasonable pduciaries
to disagree as to whether they are bound to divest from
company stock.” In re Citigroup ERISA Litig., 662 F.3d
128, 140 (2d Cir. 2011) (internal quotation marks and
citations omitted). Other circuits agreed, although the
precise formulation and application of the presumption
in favor of pduciaries differed.!

In 2014, the Supreme Court definitively rejected
the presumption of prudence in Fifth Third Bancorp v.
Dudenhoeffer, which held that “the law does not create

1. See,e.g., White v. Marshall & llsley Corp., 714 F.3d 980, 989
(7th Cir. 2013) (“[P]laintiffs . . . must allege . . . that the company
faced impending collapse or dire circumstances that could not
have been foreseen by the founder of the plan.” (internal quotation
marks omitted)); Quan v. Comput. Sci. Corp., 623 F.3d 870, 882
(9th Cir. 2010) (“[P]laintiffs must . . . make allegations that clearly
implicate the company’s viability as an ongoing concern or show a
precipitous decline in the employer’s stock combined with evidence
that the company is on the brink of collapse or is undergoing
serious mismanagement.” (internal quotation marks and alterations
omitted)); Kuper v. lovenko, 66 F.3d 1447, 1459 (6th Cir. 1995) (“A
plaintiff may . . . rebut th[e] presumption of reasonableness by
showing that a prudent pduciary acting under similar circumstances
would have made a different investment decision.”).



9a

Appendix A

a special presumption favoring ESOP pduciaries.6 134 S.
Ct. 2459, 2467 (2014). The Court recognized that there is
aolegitimated concern that osubjecting ESOP pduciaries
to a duty of prudence without the protection of a special
presumption will lead to conyicts with the legal prohibition
on insider trading,6 given that 0ESOP pduciaries often
are company insiders” subject to allegations that they
“were imprudent in failing to act on inside information
they had about the value of the employer’s stock.” Id. at
2469. Nevertheless, the Court reasoned that “an ESOP-
specipc rule that a pduciary does not act imprudently in
buying or holding company stock unless the company is
on the brink of collapse (or the like) is an ill-ptting means
of addressing” that issue. Id.

Similarly, the Court “agree[d] that Congress sought
to encourage the creation of ESOPs”; the Court thus
“recognized that ‘ERISA represents a careful balancing
between ensuring fair and prompt enforcement of rights
under a plan and the encouragement of the creation of
such plans.” Id. at 2470 (quoting Conkright v. Frommert,
559 U.S. 506, 517 (2010)). Still, it concluded that the
presumption of prudence was not “an appropriate way to
weed out meritless lawsuits or to provide the requisite
‘balancing.”” Id. The correct standard must “readily divide
the plausible sheep from the meritless goats,” a task that
is “better accomplished through careful, context-sensitive
scrutiny of a complaint’s allegations.” Id. Notably, the
Court criticized the presumption of prudence as “mak]ing]
it impossible for a plaintiff to state a duty-of-prudence
claim, no matter how meritorious, unless the employer is
in very bad economic circumstances.” Id.



10a
Appendix A

After rejecting the pro-pduciary presumption, Fifth
Third “consider[ed] more fully one important mechanism
for weeding out meritless claims, the motion to dismiss
for failure to state a claim.” Id. at 2471. The Court prst
determined that a duty-of-prudence claim may lie against
ESOP pduciaries only where it is alleged that pduciaries
“behaved imprudently by failing to act on the basis of
nonpublic information that was available to them because
they were [corporate] insiders.” Id. at 2472. To plead such
a claim, plaintiffs must “plausibly allege an alternative
action that the defendant could have taken that would have
been consistent with the securities laws and that a prudent
pduciary in the same circumstances would not have viewed
as more likely to harm the fund than to help it.” Id.

In analyzing any proposed alternative action, three
considerations are to “inform the requisite analysis.” Id.
First, the “duty of prudence cannot require an ESOP
pduciary to perform an actioniisuch as divesting the
fund’s holdings of the employer’s stock on the basis of
inside informationfAthat would violate the securities
laws.” Id. Second, owhere a complaint faults pduciaries
for failing to decide, on the basis of the inside information,
to refrain from making additional stock purchases or
for failing to disclose that information to the public so
that the stock would no longer be overvalued, . . . courts
should considerd whether such actions ocould conyict with
the complex insider trading and corporate disclosure
requirements imposed by the federal securities laws or
with the objectives of those laws.” Id. at 2473. And third,
courts assessing these same alternatives “should also
consider whether the complaint has plausibly alleged that
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a prudent pduciary in the defendantis position could not
have concluded” that those alternatives “would do more
harm than good to the fund by causing a drop in the stock
price and a concomitant drop in the value of the stock
already held by the fund.” Id.

This last consideration is the source of the parties’
dispute here. The Court prst set out a test that asked
whether oa prudent pduciary in the same circumstances
would not have viewed [an alternative action] as more
likely to harm the fund than to help it.” Id. at 2472
(emphasis added). This formulation suggests that courts
ask what an average prudent pduciary might have thought.
But then, only a short while later in the same decision,
the Court required judges to assess whether a prudent
bduciary ocould not have concluded” that the action would
do more harm than good by dropping the stock price. Id. at
2473 (emphasis added). This latter formulation appears to
ask, not whether the average prudent pduciary would have
thought the alternative action would do more harm than
good, but rather whether any prudent pduciary could have
considered the action to be more harmful than helpful.
It is not clear which of these tests determine whether a
plaintiff has plausibly alleged that the actions a defendant
took were imprudent in light of available alternatives.

Lower courts have struggled with how to apply the
Court’s decision in the ensuing years, and the high court
has yet to resolve the interpretive difpculties. In the wake
of Fifth Third, the Ninth Circuit reversed a district court’s
dismissal of ERISA claims based, in part, on alleged
breaches of the duty of prudence in light of the pduciariesi
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inside information. Harris v. Amgen, Inc., 770 F.3d 865
(9th Cir. 2014), amended and superseded, 788 F.3d 916
(9th Cir. 2015), revd, 136 S. Ct. 758 (2016). The court
rejected Amgen’s argument that removing the ESOP
fund as an investment option would have risked causing
the employer’s stock price to drop. Though the Ninth
Circuit acknowledged that removing the fund “would
have sent a negative signal to investors if the fact of the
removal had been made public,” the court determined that
it would do so by implicitly disclosing that the company
was experiencing problems; thus, “the ultimate decline in
price would have been no more than the amount by which
the price was artipcially inyated.6 Id. at 878. The court
also rejected Amgen’s argument that defendants could
not legally remove the fund based on inside information,
pnding that declining to allow additional investments
“would not thereby have violated the prohibition against
insider trading, for there is no violation absent purchase
or sale of stock.” Id. at 879. Moreover, the court explained,
this supposed conundrum could have been easily resolved
“[i]f defendants had revealed material information in
a timely fashion to the general public (including plan
participants),6 which owould have simultaneously satisped
their duties under both the securities laws and ERISA.”
Id. at 878-79.

The Supreme Court summarily reversed the Ninth
Circuit, holding that it failed to adequately scrutinize
the plaintiffs’ pleadings. Amgen Inc. v. Harris, 136 S.
Ct. 758, 760 (2016) (per curiam). The Court did not reject
the Ninth Circuit’s reasoning outright. Rather, it found a
mismatch between that reasoning and the allegations in
the “current form” of the complaint regarding whether
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0a prudent pduciary in the same position icould not have
concluded’ that the alternative action ‘would do more harm
than good.”” Id. (quoting Fifth Third, 134 S. Ct. at 2473).
The Court stated:

The Ninth Circuit’s proposition that removing
the Amgen Common Stock Fund from the list
of investment options was an alternative action
that could plausibly have satisped Fifth Third’s
standards may be true. If so, the facts and
allegations supporting that proposition should
appear in the stockholders’ complaint. Having
examined the complaint, the Court has not
found sufpcient facts and allegations to state a
claim for breach of the duty of prudence.

Id. “Amgen’s analysis, however, neglects to offer any
guidance about what facts a plaintiff must plead to state
a plausible claim for relief.” Saumer v. Cliffs Nat. Res.
Inc., 853 F.3d 855, 865 (6th Cir. 2017). This is in part
because the complaint in Amgen included no allegations
regarding proposed alternative actions beyond the bare
assertion that they were available.? Accordingly, Amgen’s

2. The relevant allegations in the Amgen complaint are found
in a single paragraph that is repeated twice verbatim:

Defendants had available to them several different
options for satisfying this duty, including: making
appropriate disclosures as necessary; divesting
the Plan of Company Stock; precluding additional
investment in Company Stock; consulting independent
pduciaries regarding appropriate measures to take in
order to prudently and loyally serve the participants
of the Plan; or resigning as pduciaries of the Plan . . ..
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import could be interpreted in multiple ways. It might
clarify what was implicit in Fifth Third: that allegations
about why an alternative action would do more good than
harm must appear in the complaint itself, not merely in a
courtis opinion. Or it might instead conprm that the ocould
not have concluded” language from Fifth Third created
a separate standard that must independently be satisped
to plead a duty-of-prudence claim.

The parties spar over which of these two interpretations
is correct. The Plan defendants urge us to view Fifth
Third and Amgen as setting out a restrictive test, noting
that at least two of our sister circuits have adopted that
interpretation. See Saumers, 853 F.3d at 864-65; Whitley
v. BP, P.L.C,, 838 F.3d 523, 529 (5th Cir. 2016). Jander
notes that no duty-of-prudence claim against an ESOP
pduciary has passed the motion-to-dismiss stage since
Amgen, and he asserts that the courtsifand the Plan
defendantsfhave misread that decision. According to
Jander, imposing such a heavy burden at the motion-
to-dismiss stage runs contrary to the Supreme Court’s
stated desire in Fifth Third to lower the barrier set by
the presumption of prudence. Our sole precedential post-
Amgen duty-of-prudence opinion does not explicitly take
a side in this dispute. See Rinehart v. Lehman Bros.
Holdings Inc., 817 F.3d 56, 68 (2d Cir. 2016), cert. denied,
137 S. Ct. 1067 (2017).

Harris v. Amgen, Inc., No. 07 Civ. 5442, Dkt. No. 168, 1 290,
344 (C.D. Cal. Mar. 23, 2010). These alternatives were not yeshed
out in any further detail and the complaint was never amended
following Fifth Third.
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We need not here decide which of the two standards
the parties champion is correct, however, because we pnd
that Jander plausibly pleads a duty-of-prudence claim even
under the more restrictive “could not have concluded” test.

B. The Plaintiffs’ Duty-of-Prudence Claim

The district court held that Jander failed to state
a duty-of-prudence claim under ERISA because a
prudent pduciary could have concluded that the three
alternative actions proposed in the complaintindisclosure,
halting trades of IBM stock, or purchasing a hedging
product Awould do more harm than good to the fund. We
respectfully disagree. Jander has limited the proposed
alternative actions on appeal to just one: early corrective
disclosure of the microelectronics division’s impairment,
conducted alongside the regular SEC reporting process.
Several allegations in the amended complaint, considered
in combination and “draw][ing] all reasonable inferences
in plaintiff’s favor,” Panther Partners Inc. v. lIkanos
Commc'ns, Inc., 681 F.3d 114, 119 (2d Cir. 2012) (citation
omitted), plausibly establish that a prudent pduciary in
the Plan defendants’ position could not have concluded
that corrective disclosure would do more harm than good.

First, the Plan defendants allegedly knew that
IBM stock was artipcially inyated through accounting
violations. As the district court found, Jander has plausibly
alleged a GAAP violation, and “in view of the lower
pleading standards applicable to an ERISA action, [he
has] plausibly pled that IBM’s Microelectronics unit was
impaired and that the Plan pduciaries were aware of its
impairment.” Jander 1, 205 F. Supp. 3d at 542.
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Second, the Plan defendants allegedly “had the
power to disclose the truth to the public and correct the
artipcial inyation.0 App. 85. Two of the Plan defendants
owere uniquely situated to px this problem inasmuch as
they had primary responsibility for the public disclosures
that had artipcially inyated the stock price to begin with.6
Id. The district court thought that the complaint failed to
account for the risks that “an unusual disclosure outside
the securities laws’ normal reporting regime could spook
the market, causing a more signipcant drop in price
than if the disclosure were made through the customary
procedures.” Jander 11, 272 F. Supp. 3d at 451 (citation
omitted). This reasoning assumes that any disclosure
would have to have been “outside the securities laws’
normal reporting regime.” Id. Yet the class period here
runs from January through October 2014. The amended
complaint therefore plausibly alleges that disclosures
could have been included within IBM’s quarterly SEC
plings and disclosed to the ESOPis benepciaries at the
same time in the Plan defendantsi pduciary capacity. See
App. 60-61.

Third, Jander alleges that the defendants’ failure
promptly to disclose the value of IBM’s microelectronics
division “hurt management’s credibility and the long-term
prospects of IBM as an investment” because the eventual
disclosure of a prolonged fraud causes “reputational
damage” that “increases the longer the fraud goes on[].”
App. 87. The district court dismissed this allegation as an
“argument [that] rests on hindsight,” which “says nothing
about what a prudent pduciary would have concluded under
the circumstances then prevailing.” Jander 11, 272 F. Supp.



17a

Appendix A

3d at 450. But Jander’s argument is not retrospective. A
reasonable business executive could plausibly foresee that
the inevitable disclosure of longstanding corporate fraud
would reyect badly on the company and undermine faith
in its future pronouncements. Moreover, Jander bolsters
this inference by citing economic analyses that show that
reputational harm is a common result of fraud and grows
the longer the fraud is concealed, translating into larger
stock drops.

The court below rejected the argument that an earlier
disclosure would have minimized the eventual stock price
correction, on the ground that it was “not particular to
the facts of this case and could be made by plaintiffs in
any case asserting a breach of ERISA’s duty of prudence.”
Jander 11, 272 F. Supp. 3d at 449 (quoting Jander I, 205
F. Supp. 3d at 546); see also id. at 450 & n.2. (criticizing
plaintiffs for not “retaining an expert to perform a
quantitative analysis to show more precisely how Plan
participants are harmed . . . by purchasing Fund shares
at artipcially high pricesd but further noting that oeven
that may not be enough” to state a claim). And although
Jander cited a number of economic studies to support
his argument, the court said that this evidence “only
underscores the general, theoretical, and untested nature
of [the] allegations.” Id. at 449.

However, the possibility of similar allegations in other
ERISA cases does not undermine their plausibility here
(or, for that matter, elsewhere), nor does it mean that the
district court should not have considered them. To the
contrary, in evaluating the defendants’ motion to dismiss,
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the district court was required to accept the complaint’s
well-pleaded allegations as true. Assertions grounded in
economic studies of general market experience cannot
be dismissed as merely “theoretical,” and the fact that
they are “untested” at this early stage of the litigation
does not necessarily render them implausible. Moreover,
as Jander points out, there are a number of other
determinations that must be made in a fact-specipc way
before these allegations come into play: whether there was
an ongoing act of concealment, for instance, and whether
that concealment was known by the pduciaries such that
further investigation would not be needed and disclosure
would not be premature. Courts would also have to assess
whether the circumstances would nevertheless have made
immediate disclosure particularly dangerous, such that
the generalized economic analyses put forward here would
not apply. See, e.g., Rinehart, 817 F.3d at 68 (“A prudent
pduciary could have concluded that divesting Lehman
stock, or simply holding it without purchasing more, would
do more harm than good. Such an alternative action in
the summer of 2008 could have had dire consequences.”
(citation and internal quotation marks omitted)). While
these economic analyses will usually not be enough on
their own to plead a duty-of-prudence violation, they may
be considered as part of the overall picture.

Fourth, the complaint alleges that “IBM stock
traded in an efpcient market,6 such that ocorrecting the
Company’s fraud would reduce I1BM’s stock price only by
the amount by which it was artipcially inyated.6 App. 51. It
is well established that “the market price of shares traded
on well-developed markets reyects all publicly available
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information.” Basic Inc. v. Levinson, 485 U.S. 224,
246 (1988). Accordingly, Jander plausibly alleges that a
prudent pduciary need not fear an irrational overreaction
to the disclosure of fraud.?

Fifth and pnally, the defendants allegedly knew that
disclosure of the truth regarding IBM’s microelectronics
business was inevitable, because IBM was likely to sell
the business and would be unable to hide its overvaluation
from the public at that point. See App. 88. This allegation
is particularly important. In the normal case, when the
prudent pduciary asks whether disclosure would do more
harm than good, the pduciary is making a comparison
only to the status quo of non-disclosure. In this case,
however, the prudent pduciary would have to compare the
benepts and costs of earlier disclosure to those of later
disclosure non-disclosure is no longer a realistic point of
comparison. Accordingly, when a “drop in the value of the
stock already held by the fund” is inevitable, Fifth Third,
134 S. Ct. at 2473, it is far more plausible that a prudent
bduciary would prefer to limit the effects of the stockis
artipcial inyation on the ESOPis benepciaries through
prompt disclosure.

The district court thought that the potential sale of
the microelectronics business cut the other way. Jander
I, 272 F. Supp. 3d at 451 (theorizing that a prudent
bduciary could think disclosure might ospook potential

3. This is not inconsistent with the prior allegation regarding
reputational harm. Rational investors could well conclude that
companies that allow fraud to continue longer are more poorly run,
for example.
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buyers”). But we think any potential purchaser would
surely conduct its own due diligence of the business
prior to purchasing it. In that context, it makes little
sense to fear “spooking” a potential buyer by publicly
disclosing what that buyer would surely discover on its
own. Accordingly, a prudent pduciary would have known
that a potential purchaser’s due diligence would likely
resultin discovery of the business’s problems in any event.
Indeed, that is precisely what appears to have occurred,
as IBM paid $1.5 billion to GlobalFoundries as part of its
sale of the microelectronics business, the announcement
of which constituted corrective disclosure to the public
markets in this action. The allegations regarding the sale
of the microelectronics business, far from undermining
Jander’s duty-of-prudence claim, instead tip the scales
toward plausibility.

The Plan defendants have one arrow left in their
quiver. According to the district court, Jander’s corrective
disclosure theory did not sufpciently account for the effect
of disclosure on “the value of the stock already held by
the fund.” Fifth Third, 134 S. Ct. at 2473. Specipcally,
the court found that the complaint failed to satisfy Fifth
Third in part because “even if the stock price dropped
marginally as a result of a corrective disclosure, the net
effect of that drop on more than $110 million purchased
by Plan participants could have been substantial.” Jander
11, 272 F. Supp. 3d at 450. But, as described above, non-
disclosure of IBM’s troubles was no longer a realistic
option, and a stock-drop following early disclosure would
be no more harmful than the inevitable stock drop that
would occur following a later disclosure. Thus, contrary
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to the district court’s conclusion, the effect of disclosure
on “the value of the stock already held by the fund,” Fifth
Third, 134 S. Ct. at 1473, does not point in defendants’
favor.

To be sure, further record development might not
support pndings so favorable to Jander and adverse to the
Plan defendants. But drawing all reasonable inferences
in Jander’s favor, as we are required to do at this stage,
and keeping in mind that the standard is plausibilityif
not likelihood or certaintyiwe conclude that Jander has
sufpciently pleaded that no prudent pduciary in the Plan
defendants’ position could have concluded that earlier
disclosure would do more harm than good. We therefore
hold that Jander has stated a claim for violation of ERISA’S
duty of prudence.

1. The Interplay Between the ERISA and Securities
Fraud Suits

One issue remains for us to address: the relevance, if
any, of the parallel securities fraud suit against IBM. As
already noted, the district court dismissed that case, and
the plaintiffs did not appeal. The district court found that
the plaintiffs had “fail[ed] to raise a strong inference that
the need to write-down Microelectronics was so apparent
to Defendants before the announcement, that a failure
to take an earlier write-down amounts to fraud,” or that
the Plan defendants knew that IBM’s earnings-per-share
projections “lacked a reasonable basis when they were
made.” Insulators, 205 F. Supp. 3d at 537-38 (internal
quotation marks and alterations omitted). The plaintiffs
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therefore could not plausibly plead scienter. Id. at 535,
537-38. The Plan defendants assert that allowing Jander’s
ERISA claim to go forward on essentially the same facts
would lead to an end run around the heightened pleading
standards for securities fraud suits set out in the Private
Securities Litigation Reform Act (“PSLRA”), 15 U.S.C.
§ 78u-4(b). While this concern is not without merit, it does
not provide a basis to afprm the district courtis dismissal
of Jander’s duty-of-prudence claim.

The Insulators holding is not preclusive as to this case,
because the PSLRA does not apply to ERISA actions. “No
heightened pleading standard applies [to duty-of-prudence
claimsg]; it is enough to provide the context necessary to
show a plausible claim for relief.” Allen v. GreatBanc Tr.
Co., 835 F.3d 670, 674 (7th Cir. 2016); see also Rogers v.
Baxter Int’l, Inc., 521 F.3d 702, 705 (7th Cir. 2008) (holding
that the PSLRA does not apply to ERISA claims). This is
clear from the text of the PSLRA itself, which is limited to
actions under the securities laws. See Pub. L. No. 104-67,
tit. 1, A 101(b) (codiped as amended at 15 U.S.C. A 78u-4(a)
(1) (“The provisions of this subsection shall apply in
each private action arising under this title [Title 15]
that is brought as a plaintiff class action pursuant to the
Federal Rules of Civil Procedure.”); 15 U.S.C. § 78u-4(a)(1)
(limiting the PSLRA's reach to any “private action arising
under this chapter [the Securities Exchange Act of 1934]
that is brought as a plaintiff class action”). Additionally,
the legislative history of the PSLRA indicates that
Congress heightened the pleading requirements for fraud
because the securities fraud laws were being abused and
“[ulnwarranted fraud claims can lead to serious injury to
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reputation for which our legal system effectively offers
no redress.” H.R. Conf. Rep. 104-369, at 41 (1995), 1995
U.S.C.C.A.N. 730, 740; see Tellabs, Inc. v. Makor Issues
& Rights, Ltd., 551 U.S. 308, 320 (2007) (noting that the
PSLRA was “[d]esigned to curb perceived abuses of the
8 10(b) private action”). In ERISA cases such as this,
however, plaintiffs are not accusing defendants of fraud.
They are accusing defendants only of violating a pduciary
duty of prudence, which does not carry the same stigma.

Nor have we applied other, similar heightened
pleading standards to ERISA claims. Only when plaintiffs
invoke the fraud exception to ERISA’s usual statutes of
limitations, for instance, have we required them to follow
the heightened pleading standards for fraud laid out
in Federal Rule of Civil Procedure 9(b). See Janese v.
Fay, 692 F.3d 221, 228 (2d Cir. 2012); see also Concha v.
London, 62 F.3d 1493, 1502 (9th Cir. 1995) (holding that
Rule 9(b) does not apply to ERISA pduciary-duty claims).

“ERISA and the securities laws ultimately have
differing objectives pursued under entirely separate
statutory schemes designed to protect different
constituenciesRERISA plan benepciaries in the prst
instance and purchasers and sellers of securities in the
second.” In re Lehman Bros. Sec. & ERISA Litig., 113 F.
Supp. 3d 745, 768 (S.D.N.Y. 2015), aff’d sub nom. Rinehart,
817 F.3d 56; accord In re: BP Sec., Derivative & Emp'’t
Ret. Income Sec. Act (ERISA) Litig., 734 F. Supp. 2d
1380, 1382 (J.P.M.L.. 2010). Congress has chosen different
structures to handle different claims; it is not our role to
tie together what Congress has chosen to keep separate.
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If plaintiffs do begin to abuse ERISA in the way Congress
felt they have abused the securities laws, then Congress
can amend ERISA accordingly.

Just because the dismissal of the parallel securities
suit is not preclusive, however, does not mean that it
is irrelevant. Our recognition of a plausible ERISA
duty-of-prudence claim assumesiiconsistent with the
Insulators rulingfthat the Plan defendants did not
commit securities fraud but, nevertheless, that Jander
plausibly alleges that the Plan defendants had the
requisite knowledge of overvaluation to raise pduciary
responsibilities consistent with the standard identiped in
Fifth Third. Since the Insulators suit was dismissed and
not appealed, Jander may not allege directly or indirectly
that the Plan defendants committed securities fraud.
However, he may of course allege (and attempt to prove)
that the Plan defendants knew about the microelectronics
division’s overvaluation and failed to disclose it.

ConcLusIoN
For the foregoing reasons, we REVERSE the

judgment below and REMAND this matter to the district
court for further proceedings consistent with this opinion.
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Court (September 29, 2017)

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

15cv3781
LARRY W. JANDER, RICHARD J. WAKSMAN,

AND ALL OTHER INDIVIDUALS
SIMILARLY SITUATED,

Plaintiffs,
-against-

RETIREMENT PLANS COMMITTEE
OF IBM, et al.,

Defendants.
September 29, 2017, Decided
OPINION & ORDER
WILLIAMH. PAULEY Il11, United States District Judge:

The Retirement Plans Committee of IBM, Richard
Carroll, Martin Schroeter, and Robert Weber (together,
the “Defendants”) move to dismiss the Second Amended
Class Complaint (the “Complaint”). For the following
reasons, the Defendants’ motion is granted.
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BACKGROUND

This stock-drop action arises from 1BM’s October 2014
announcement regarding the sale of its Microelectronic
business and a concomitant $2.4 billion write-down of its
assets.! Plaintiffs, as members of IBM’s 401(k) Plus Plan
(the “Plan”) who invested in the IBM Stock Fund (the
0Fundo), allege that Defendants violated their pduciary
duties when they failed to mitigate the foreseeable drop
in 1BM’s stock and protect Plan members from losing
millions of dollars in retirement savings.

I. Relevant Allegations

For purposes of this motion, the factual allegations in
the Complaint are accepted as true. The Plan is a depned
contribution benefit plan sponsored by IBM toward
which eligible employees may defer up to 10% of their
compensation. (Complaint (“Compl.”), ECF No. 38, 1 44.)
Under the Plan’s governing documents, the Retirement
Plans Committee (0Committee() is a named pduciary
under the Employee Retirement Income Security Act
(“ERISA”). (Compl. § 40.) Defendants Schroeter and
Weber, as members of the Committee, along with Carroll,
the Plan Administrator, are also named pduciaries. The
Plan offered a suite of investment options that Plan
participants could choose from, including the Fund, an

1. Familiarity with this Courtis prior Opinions and Orders in
Int’l Assoc. of Heat & Frost Insulators & Asbhestos Workers Local
#6 Pension Fund v. Int’'l Bus. Machs. Corp., 205 F. Supp. 3d 527
(S.D.N.Y. 2016) and Jander v. Int'l Bus. Machs. Corp., 205 F. Supp.
3d 538 (S.D.N.Y. 2016), is presumed.
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employee stock option plan (0ESOPG¢) that primarily
invested in IBM stock.

In 2013, IBM began searching for a buyer to purchase
its Microelectronics business, a division of its Systems
and Technology Segment responsible for designing and
producing microchips. (Compl. 1 55, 59.) IBM hired an
investment bank to solicit offers from potential suitors but
had difpculty pnding a buyer. (Compl. ££ 59-60.) While
IBM was engaged in the search for a buyer, it continued
to operate the Microelectronics business, making periodic
disclosures to the market about its pnancial condition.

From January 21, 2014 to October 20, 2014 (the
0Class Period6), IBM reported positive news and pgures
regarding the value of its Microelectronics business.
(Compl. E£64-76). In reality, however, IBM and Defendants
concealed the truth—that the Microelectronics business
was 0a massive money-losero whose continued operation
had a osubstantial negative impacté on the Systems and
Technology Segmentis overall business. (Compl. £ 69.)
For nearly a year as IBM searched for a buyer, the
Microelectronics business hemorrhaged money. (Compl.

117)

The effect of these misrepresentations—and IBM'’s
failure to disclose the truthmhad a dramatic, artipcial
impact on the value of IBM stock. During the Class
Period, the stock price reached as high as $196 per share.
(Compl. { 18.) On October 20, 2014, IBM announced the
sale of its Microelectronics business, startling the markets
with news that it would pay the buyer $1.5 billion to take
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the asset off its hands. (Compl. § 80.) The announcement
also revealed that IBM had assigned a carrying value of
approximately $2.4 billion to the Microelectronic business
even though it knew the assets were worth signipcantly
less. (Compl. 1 95.) On the heels of this news, IBM’s stock
price fell by 7.11% from $182.05 per share on Friday,
October 17, 2014 to $169.10 on Monday, October 20, 2014.
(Compl. 1 18.)

I1. Procedural History

In September 2016, this Court dismissed Plaintiffs’
claims on grounds that their complaint failed to state a
claim for breach of the duty of prudence. More specipcally,
Plaintiffs “fail[ed] to plead facts giving rise to an inference
that Defendants could not have concluded that public
disclosures, or halting the Plan from further investing
in IBM stock, were more likely to harm than help the
fund.” Jander, 205 F. Supp. 3d at 545 (internal citations
and quotations omitted).

This Court further held that in order to prevail on an
ERISA claim, Plaintiffs must satisfy a chighly demanding
pleading standard”—one under which a “rote recitation
of proposed remedies without the necessary facts and
allegations supporting Plaintiffs’ proposition” would not
sufpce. Jander, 205 F. Supp. 3d at 546 (internal citation
and quotation marks omitted). Plaintiffs argued that
the Supreme Court’s holding in Fifth Third Bancorp v.
Dudenhoeffer, 134 S. Ct. 2459 (2014), set 6an impossibly
high barrier for ERISA breach-of-pduciary duty cases
concerning ESOPs,” but this Court recognized that
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Dudenhoeffer merely sought to oclarif[y] the standard
by which courts need to evaluate such cases, [and] did
not necessarily ease the standard.6 Jander, 205 F. Supp.
3d at 546.

Notwithstanding dismissal of the prst complaint,
this Court afforded Plaintiffs another opportunity to
re-plead their claims after oundertak[ing] the necessary
due diligence to provide facts [with] greater specipcity.6
Jander, 205 F. Supp. 3d at 546. Shortly after Plaintiffs
pled their Complaint, Defendants again moved to dismiss.

DISCUSSION
I. Standard

On a motion to dismiss, a complaint “must contain
sufpcient factual matter, accepted as true, to istate a claim
to relief that is plausible on its face.”” Ashcroft v. Igbal, 556
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007)). A pleading that offers “labels
and conclusions” or a “formulaic recitation of the elements
of a cause of action will not do.” Igbal, 556 U.S. at 677. Nor
does a complaint sufpce if it offers onaked assertion[s]6
devoid of “further factual enhancement.” Igbal, 556 U.S. at
678 (internal quotation marks omitted). The oplausibility
standard is not akin to a iprobability requirement,j but it
asks for more than a sheer possibility that a defendant has
acted unlawfully.6 Igbal, 556 U.S. at 678 (internal citations
and quotations omitted).






























































